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UNDOING THE INHERITANCE: BUILDING A LEGAL RESPONSE
TO WATER INSECURITY IN AFRICA

Erin Pervin”

I. INTRODUCTION

The United Nations Millennium Declaration' of 2000 set high development
targets—the “Millennium Development Goals”—for its member states to reach
by 2015. One goal was to “[h]alve, by 2015, the proportion of the population
without sustainable access to safe drinking water and basic sanitation.”
Unfortunately, a progress report released in 2007 found that the target would
likely be missed, and in fact, the number of people without access to sanitation
in Sub-Saharan Africa (“SSA”) had actually increased within that period.® The
Millennium Development Goals were replaced in 2016 by the “Sustainable
Development Goals”, which include a target to “ensure availability and
sustainable management of water and sanitation for all” by 2030.* However,
redoubled efforts are needed by most countries to meet the deadline in better
managing their water sources.” Despite admirable goals, water insecurity
remains a serious, real, and growing problem for many people.

* Erin Pervin is a 2020 JD Candidate at the University of Windsor Faculty of Law. This article
was originally written as a paper submission for a course on law and development, taught by
Associate Professor Paul D. Ocheje, but has since been altered for this journal. The author
gives her sincere gratitude, in no particular order, to the WRLSI team for all of their hard
work, support and encouragement; to the anonymous reviewers for their helpful
recommendations; and to the professors, teachers, and staff at Windsor Law for continually
sharing their knowledge and expertise.
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This article will discuss the specific social problem of water insecurity in
SSA. It will canvass immediate and root causes of the issue, connecting it in
particular to the history of colonialism, which created lasting economic and
political institutions with detrimental effects on water security.® Thereafter,
using this understanding of the legacy of colonialism, it will illustrate some legal
responses taken to the situation in SSA and discuss how legal solutions can best
facilitate the development of water security. While this article does not propose
a specific legal response to water insecurity in SSA, it suggests the proper
components that might comprise such an effective response.

I1. THE SOCIAL PROBLEM

Much commentary strives to address the problem of water insecurity. UN-
Water, which coordinates the efforts of United Nations (“UN”) members and
partners on water-related issues, proposed the following working definition of
water security:

The capacity of a population to safeguard sustainable access to
adequate quantities of acceptable quality water for sustaining
livelihoods, human well-being, and socio-economic development, for
ensuring protection against water-borne pollution and water-related
disasters, and for preserving ecosystems in a climate of peace and
political stability.’

¢ Understanding water insecurity through a colonial lens is not new, however this article aims
to provide a survey of legal responses taken in an attempt to redress the colonial legacy. The
adequacy of these responses to the situation in SSA is especially pressing in the context of the
increasing effect of climate change on water insecurity. Isabelle Niang et al, “Africa” in
Vicente R Barros et al, eds, Climate Change 2014. Impacts, Adaptation, and Vulnerability.
Part B: Regional Aspects. Contribution of Working Group II to the Fifth Assessment Report of
the Intergovernmental Panel on Climate Change (New York: Cambridge University Press,
2014) 1199 at 1209-11, 121618 [Intergovernmental Panel on Climate Change).

7 “What is Water Security? Infographic” (8 May 2013), online: UN Water
<www.unwater.org/publications/water-security-infographic/> [UN-Water, “Water Security”].
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Following the above definition, water insecurity would be understood within
this paper as the incapacity of a society to safeguard adequate access to clean
and safe water for these purposes.®

Water insecurity remains a serious problem throughout much of the
world: “Over 2 billion people live in countries experiencing water stress, and
about 4 billion people experience severe water scarcity during at least one month
of the year.” Twenty-two countries are under serious water stress,'® which is
an annual per capita supply of less than 1700 cubic metres of water.!! In addition
to physical water stress, economic water scarcity encompasses situations where
water is limited due to a lack of infrastructure to provide safe and clean water.!?
Three in ten people worldwide have no access to safe drinking water, and six in
ten people have no access to safely-managed sanitation services.!3

Inequities in water security exist between Africa and the rest of the world,
as well as between SSA countries and other developing regions. While 94% of
those in Europe and North America are covered by safely-managed water
services, this is only the case for 24% of people in SSA.'* Around 58% of people
globally who still collect untreated (and often contaminated) drinking water live
in SSA.!> Hygiene provides another stark discrepancy, as the coverage of basic

8 This definition is accepted for the purposes of this article because its wide scope reflects the
broad understanding of development which will be used below. However, the term “water
security” has been defined in many and sometimes incommensurate ways, which is a
challenge for water security research. Karen Bakker, “Water Security: Research Challenges
and Opportunities” (2012) 337:6097 Science 914 at 914. For a review of the ways in which
water security has been conceptualised in academic and policy circles, see generally Christina
Cook & Karen Bakker, “Water security: Debating an Emerging Paradigm” (2012) 22:1 Global
Environmental Change 94. For a consideration and critique of broad versus narrow definitions
of water security, see Mark Zeitoun, “The Global Web of National Water Security” (2011) 2:3
Global Policy 286 at 287-90.

® UN-Water, The United Nations World Water Development Report 2019: Leaving No One
Behind, UNESCOOR, 2019 at 1 [UN-Water, Water Report 2019].

10 1bid at 13.

! Terje Oestigaard & Nordiska Afrikainstitutet, “Water Scarcity and Food Security along the
Nile: Politics, population increase and climate change” (2012) 49 Current African Issues 1 at
23.

12 UN-Water, Water Report 2019, supra note 9 at 14.

13 Ibid at 1.

1 Ibid at 18.

15 Ibid.
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handwashing facilities is only 15% in SSA, while it is 76% in Western Asia and
Northern Africa.!® There are further inequities between urban and rural dwellers
in SSA, as those living in rural regions have significantly less coverage of basic
water supply and sanitation.!’

Variation also exists between and within the countries of SSA regarding
water insecurity. For instance, Sierra Leone, South Africa, and Gabon have a
basic (although not necessarily safely-managed) drinking water coverage of
over 80%, while Eritrea, Ethiopia, and Uganda have a basic coverage of less
than 40%, with the majority of their populations having drinking water coverage
of only limited or worse availability.'® Congo and Cote d'Tvoire provide some
of the highest coverage of safely-managed drinking water (around 40%);
nonetheless, another 30% of their populations do not even have access to basic
drinking water coverage.!” Regarding hygiene, Tanzania, Zimbabwe, and
Namibia each boast a relatively high coverage of basic handwashing facilities
at home (between 26-50%), while the Democratic Republic of the Congo,
Ethiopia, and Cameroon have significantly worse coverage (less than 5%).2°

As the above data demonstrates, water insecurity is an international,
national, and regional problem. Africa is highly impacted, but SSA is especially
affected, although even SSA does not provide a homogenous picture of the
problem. Differences within and between countries of SSA in rates and forms
of water insecurity demonstrate the complexity of the issue. That said, the
numbers provide little doubt that a serious problem exists, and that SSA
continues to be excluded from the high rates of water security that much of the
rest of the world takes for granted.

The above statistics, however, do not fully demonstrate the extent of the
issue, because water insecurity, at its heart, is a social problem. There is no
singular accepted definition of a “social problem” but it can be generally defined
as “one or more repetitive patterns of problematic social behaviours (that is, one

16 Ibid at 21.
17 Ibid at 7.

13 Ibid at 143.
19 Ibid.

20 Ibid at 144.
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or more dysfunctional institutions).”?! The actions that contribute to water
insecurity are the behaviours, and these behaviours are problematic because of
the multiple negative effects of water insecurity within SSA. Adequate access
to clean and safe water is vital for security, sustainability, development, and
human well-being.?> Water is needed for maintaining proper hygiene and
sanitation; for drinking and food consumption; for food production and other
manufacturing; for healthy ecosystems; and for human health and preventing
disease.?* Without water security, many social ills result.

Firstly, water insecurity contributes to food insecurity, as water is an
essential component of agricultural production.?* A lack of access to water in
arid and semi-arid SSA is a barrier to food security, especially where the
population relies on livestock production.? Trrigation is also highly dependent
on water security through the availability of adequate groundwater.?®
Furthermore, food insecurity leads to poor nutrition, especially for women and
children.?” Additionally, agriculture is integral to African economies.?®

For the above reasons and others, water insecurity contributes to the
persistence of poverty.?’ It also results in a decline in both education and literacy
rates.’? Children, especially girls, are more likely to be absent or drop out of
school where safe drinking water and hygiene facilities are lacking, which can
also be tied to the low literacy rates present in SSA.3! Water insecurity

2l Ann Seidman & Robert B Seidman, “Instrumentalism 2.0: Legislative Drafting for
Democratic Social Change” (2011) 5:1 Legisprudence 95 at 102 (this definition is chosen
because it corresponds with the theoretical underpinning of this article: that is, the inheritance
of institutions as the cause of water insecurity within SSA) [Seidman, “Instrumentalism 2.0’’].
22 UN-Water, “Water Security”, supra note 7.

23 UNDP, Human Development Report 2006. Beyond Scarcity: power, poverty and the global
water crisis (New York: UNDP, 2006) [UNDP, Report 2006].

24 “Coping with water scarcity in agriculture: a global framework for action in a changing
climate” (2016) at 1, online (pdf): Food and Agriculture Organization of the United Nations
<www.fao.org/3/a-16459¢.pdf>.

% Ibid at 6.

26 UN-Water, Water Report 2019, supra note 9 at 142.

27 Ibid at 27-28.

28 Ibid at 142.

2 Ibid.

30 Ibid at 28.

3 Ibid.
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additionally contributes to the increased marginalisation of certain groups. In
fact, around the world, water insecurity disproportionately impacts the rights
and interests of women and girls, indigenous peoples, migrants, ethnic or other
minorities, persons with disabilities, and persons of increased age.

Water insecurity also contributes to illness and mortality within Africa.
Unsafe water, sanitation, and hygiene services were responsible for 829,000
deaths from diarrhoeal disease in 2016, and 17 of the 20 countries with the
highest number of deaths are located in Africa.’® Africa also had the highest
number of reported cases of cholera.* The mortality rate due to these unsafe
services in Africa is four times that of the global rate.® It is estimated that as
increasing global water consumption puts greater pressure on water resources,
poor and marginalized populations will be most affected, thus worsening
inequities.*®

III. IMMEDIATE AND ROOT CAUSES

The abovementioned facts have demonstrated the existence of water insecurity
as a social problem, its effects on societies and individuals within SSA, and the
prevalence of the problem within SSA compared to the rest of the world. While
heterogeneity certainly exists between and within many countries of SSA in the
rates and forms of water insecurity, some causes of water insecurity have had a
pervasive and historical effect upon SSA generally.

This article uses the terms “immediate causes” and “root causes” when
illustrating the impact of colonialism upon water insecurity. Key immediate
causes include inadequate infrastructure, poverty, and environmental and
population factors, as will be explained in the sections that follow. Immediate
causes are the most visible and obvious causes, and are distinguishable from
root causes, which provide a greater understanding of how these immediate

32 Ibid at 39-40.

33 World Health Organization, “Mortality and burden of disease from water and sanitation”
(2019) at no 1, online: WHO <www.who.int/gho/phe/water sanitation/burden/en/>.

3% Ibid at no 2.

35 Ibid at no 4.

36 UN-Water, Water Report 2019, supra note 9 at 14.
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causes came to exist. Root causes can be directly linked to the continent’s
experience with colonialism and they form part of Africa’s colonial inheritance.

A major part of this inheritance includes the institutions—that is, “the
repetitive patterns of behaviour”¥’—established during colonialism. These
institutions “are defined by norms, supported by sanctions, expressing how the
members of society are expected to behave.”*® Some of the institutions that,
established below, are relevant to Africa’s inheritance include ineffective
political institutions, exploitative trade relationships, and inadequate social
services. Each of these institutions is made up of repetitive behaviours that were
introduced during colonialism.

With a few exceptions, the legal order of African countries post-
independence remained largely unchanged,’® as these institutions introduced
through colonialism were perpetuated through the law of “reproduction of
institutions.”? This law, as formulated by Robert B Seidman, provides that
institutions within society will largely reproduce themselves unless the law is
used to induce desirable social change.*! While it is true that societies and
institutions constantly and inevitably change, states have the opportunity to use
the legal order to induce positive change in the repetitive patterns of
behaviour.*? If state officials simply accept the existing colonial institutions,
however, the colonial situation is largely maintained, even post-independence.*’

Institutions were reproduced within Africa in a number of ways. The
individuals in charge were replaced, but the institutions remained, partly
because colonial authorities had hand-picked their successors among a growing
African elite who had been educated and trained in the same way as these
authorities.** Constitutional documents at independence generally held that
colonial-era laws would remain in effect until amended, and case law of the

37 Robert B Seidman, The State, Law and Development (New York: St. Martin’s Press, 1978)
at 44 [Seidman, The State].

38 Ibid at 16.

39 Ibid at 37-38.

49 Ibid.

41 Ibid at 44-46.

42 Ibid at 44-45.

43 Ibid at 45.

44 Ibid at 41.
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previous colonial authority was inherited into African judicature.*’
Additionally, the economy of African states continued to be split in two,
between an impoverished countryside and the “export enclave™® where
international markets and multinational corporations ruled.*’ As such, the
colonial legacy continues to affect Africa’s social, political, and economic
institutions today, including the more observable immediate causes of water
insecurity: inadequate infrastructure, poverty, environmental, and population
factors.

a.  Inadequate Infrastructure

Infrastructure includes both the physical and organizational capacities to
provide services to a population, including water storage, supply, and sanitation
services. The dearth of adequate infrastructure perpetuates poverty within
SSA.*8 Rural regions suffer the most: in rural areas of SSA, coverage of basic
(but not necessarily safely-managed) drinking water services amounts to just
over 40%. This stands in contrast to urban regions, where coverage of basic or
safely-managed drinking water is over 80%.% Similar inequities exist for
sanitation services, as rural regions have around 20% coverage of basic
sanitations services, while urban regions have 40% coverage.*°

Unprecedented urban population growth in SSA has also presented unique
challenges to water security, as water infrastructure cannot keep pace with a
rising non-rural population. This growth has often resulted in unplanned and
informal settlements around cities (also known as “slums” or “peri-urban

4 Ibid at 37.

46 Ibid at 38; see also Ibid at 30 (within the export enclave during the colonial era,
impoverished black African workers produced raw materials for export, while Africans living
in the hinterlands continued subsistence farming. European expatriates living within the export
enclave reaped the financial benefits of the export market. The hinterlands came to depend on
the export enclave, having been made unlivable under colonialism, and the country as a whole
became dependent on an import/export economy that reinforced dependency on the capitalist
market).

47 Ibid.

48 UN-Water, Water Report 2019, supra note 9 at 7.

49 Ibid at 143.

50 Ibid.
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settlements™) with highly inadequate water-related services.’! There is
substantial inequality in access to infrastructure between those living in peri-
urban households versus urban households: those who are poorer and living
around cities often pay more for lesser service, as compared to wealthier urban
dwellers.’? Approximately 62% of urban dwellers in SSA live in these
underdeveloped settlements.> Spatial inequity persists because the location of
formal water services does not adequately overlap with the locations of
consumer demand.>*

Inadequate financing is one of the main common barriers to establishing
the appropriate infrastructure in countries and communities.”> However, this
merely scratches the surface of the real issue. Strong infrastructure requires
strong institutions; after all, infrastructure is not created in an apolitical vacuum.
Rather, it requires both adequate resources and the political will and ability to
utilise those resources. Unfortunately, many African states have inherited weak
political institutions from colonialism,*® which reduces their ability to create the
required water infrastructures today.

Colonial states had been authoritarian, bureaucratic, and dominated
through coercion; their aim was not to be legitimate in the eyes of their African
subjects, nor to represent their wishes, but to control and expropriate resources
and land.”” Before independence, imperial powers sought to fashion last-minute
liberal constitutional democracies within the states before relinquishing
control.>® Despite these “democratic trappings”, the colonial institutions were
already well entrenched and bureaucratic authoritarianism was the true political
institutional legacy left from colonialism.>® Developing governments used laws

5! Stephanie Dos Santos et al, “Urban Growth and Water Access in Sub Saharan Affica:
Progress, Challenges, and Emerging Research Directions” (2017) 607—08 Science Total
Environment 497 at 499.

52 UN-Water, Water Report 2019, supra note 9 at 5.

33 Dos Santos et al, supra note 51 at 499.

54 Ibid at 500.

55 UN-Water, Water Report 2019, supra note 9 at 65.

6 Alex Thomson, An Introduction to African Politics, 3rd ed (New York: Routledge, 2010) at
21.

57 Ibid.

S8 Ibid.

59 Ibid.
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to maintain the status quo, reproducing poverty and powerlessness.®°
Bureaucratic obstacles, such as inertia and corruption, still stand in the way of
water security.%! Unfortunately, corruption and distrust between society and the
state persists, due in part to a continuing colonial “legacy of exploitation and
oppression”®? by states.

Even where post-independence countries experienced economic growth,
the rural poor remained poor.®> When states sought to develop, the urban bias
resulted in capital, skills, and administrative attention being allocated by
governments towards urban areas, rather than rural areas, which has perpetuated
rural poverty.®* Overall, a greater quantity and quality of infrastructure,
particularly in rural communities, is required to address water security.

b.  Poverty

Water scarcity is “first and foremost a poverty issue.”® This is because water
insecurity is a function of poverty and poverty, in turn, perpetuates water
insecurity. In 2013, 41% of people in SSA were living in extreme poverty
(below $1.90 USD per day)®® and, worldwide, 80% of the extreme poor live in
rural areas, the overwhelming majority of whom live in either SSA or Southern
Asia.5’

Even where safe and clean water is available, affordability can continue
to be a barrier to access.®® The vulnerable and disadvantaged are less likely to
be connected to piped water services and often pay more for access to safe

60 Robert B Seidman, “The Fatal Race: Law-Making and the Implementation of Development
Goals” [1992] Third World Leg Studies 79 at 81 [Seidman, “The Fatal Race™].

6! Elizabeth Burleson, “Water Is Security” (2008) 31:2 Environmental L & Pol’y J 197 at 199.
62 Paul D Ocheje, “When Law Fails: A Theory of Self-Enforcing Anti-Corruption Legislation
in Africa” (2011) 4:3 L & Development Rev 237 at 252 [Ocheje, “When Law Fails”].

83 Michael Lipton, Why Poor People Stay Poor: Urban Bias in World Development
(Cambridge, MA: Harvard University Press, 1977) at 28.

84 Ibid at 70-71.

85 Qestigaard & Afrikainstitutet, supra note 11 at 23.

% UN-Water, Water Report 2019, supra note 9 at 24.

87 Ibid.

%8 Ibid at 35.
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drinking water than those who are connected.®® For instance, in Ethiopia and
Nigeria, poorer households tend to use more contaminated water source types;
in Nigeria, there was nearly a 60% difference between access to piped or other
improved water sources by the poorest and richest socio-economic status
groups.’? Poverty thus reduces water security both at a personal, regional, and
state level.

The existence of poverty in SSA can be largely attributed to the economic
inheritance from colonialism.”! Two schools of thought are highly relevant for
explaining how inadequate economic institutions were created and continued to
be maintained post-independence, namely the dependency theory of
development and world systems analysis.

Dependency theory states that the underdevelopment of certain countries
is due to the development of other countries—due to the way in which
colonizing countries underdeveloped colonized countries for their own
economic benefit.”? This theory arose out of Marxism and Latin American
structuralism with Andre Gunder Frank generally considered to be one of the
founders of the theory.” To Frank, underdevelopment is not the traditional state
of affairs, nor a stage of economic growth towards a developed capitalism.
Rather it is a necessary (and highly problematic) product of capitalist
development.’”* He “linked transnational exploitation with internal colonialism”
by considering the unequal exchange between the metropolitan core and
periphery satellite regions.” Through capitalist development, a significant part
of the economic surplus produced within the periphery is expropriated, then

% Ibid at 4.

70 Hong Yang et al, “Water Safety and Inequality in Access to Drinking-water between Rich
and Poor Households” (2013) 47:3 Environmental Science & Technology 1222 at 1226-27.
" Thomson, supra note 56 at 18-21.

2 Andre Gunder Frank, “The development of underdevelopment” (June 1989) 41:2 Monthly
Rev 37.

73 Joseph T Love, “The Origins of Dependency Analysis” (1990) 22:1 J Latin American
Studies 143 at 143.

4 Andre Gunder Frank, Capitalism and Underdevelopment in Latin America: Historical
Studies of Chile and Brazil (New York: Monthly Review Press, 1969) at 3 [Frank, Capitalism
and Underdevelopment)

5 Love, supra note 73 at 164.
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appropriated, by the external capitalist monopoly of the core.”® The capitalist
system results in the polarisation of world states between the core and periphery,
as the core develops economically at the expense of the suffering, oppression,
and underdevelopment of the periphery.”” This system of development and
dependency maintains itself and the generation of underdevelopment spreads on
a global scale.”

The second school of thought, world-systems analysis, considers the
world to be an interactive system, linking together all of the economic, political,
social, and cultural relations around the world.” According to this analysis, the
system is structured into a power hierarchy, in which wealthy “core” countries
exploit poor “periphery” countries through an international division of labour,
which constrains periphery countries so they remain underdeveloped.®® The
modern world-system is understood as being a capitalist world economy, in
which the system’s priority is the endless accumulation of capital.®! Immanuel
Wallerstein writes that all states exist within this interstate system and that
strong states relate to weak states by pressuring them in multiple ways,
including within trade and the production of goods.?? He considers the weakest
states to be colonies, which originated when core states expanded their
economies within the world-system.®* To Wallerstein who was writing in the
1970s, the world-system was based around the exchange of food and raw
materials.®* As colonial states were given the least amount of autonomy, core
states could more easily exploit them for this purpose.®

Both schools of thought apply here to demonstrate how colonialism
facilitated the underdevelopment of SSA. In the nineteenth century, the

76 Frank, Capitalism and Underdevelopment, supra note 74 at 6-7.

7 Ibid at 8-9.

8 Ibid at 12-13.

7 Christopher Chase-Dunn & Peter Grimes, “World-Systems Analysis” (1995) 21 Annual
Rev Sociology 387 at 389.

8 Ibid.

8! Immanuel Wallerstein, World-Systems Analysis: An Introduction (Durham, NC: Duke
University Press: 2004) at 23-24.

82 Ibid at 55.

8 Ibid.

8 Chase-Dunn & Grimes, supra note 79 at 389.

85 Wallerstein, supra note 81 at 56.
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mercantilist slave trade from Africa to the West began to be replaced by a full
capitalist colonial system.®® Through the extraction of large amounts of wealth
from Africa, by exploiting African labourers and exporting raw materials to the
West, colonial authorities ensured that Western industry benefitted to the great
detriment of African local economies.?” The price that colonial powers paid for
African labour and natural resources, if any, was so low that it “did not enable
alternative activities to replace them when they were exhausted.”®® Colonial
powers took multiple measures to force Africans into cheap labour to produce
materials for export. For example, they dispossessed traditional African farmers
of their land, driving them into small, unproductive regions in order to distort
and impoverish African economic and social systems.?’ In addition, they levied
taxes on Africans, requiring them to earn money within the capitalist colonial
system. If Africans failed to comply, they would simply use the coercion of the
colonial administration to force labour.”® Colonies would produce only one or
two resources for exports, creating a dependency on European powers to
purchase their goods.”! Traditional industries that had survived the slave trade,
such as handicraft production, were decimated under colonialism, and other
technological development in Africa was put on hold as African labour turned
to resource production.®” Today, many African states continue to be dependent
on “monocrop” export economies, in which their main source of revenue derives
from a single product—such as cocoa or copper—sold on the international
market, creating a highly vulnerable and dependent economy.”?

The exploitation of labour for extraction of wealth was not the only way
colonialism facilitated underdevelopment. European powers divided the
continent among themselves without considering African interests, resulting in

8 Samir Amin, “Underdevelopment and Dependence in Black Africa — Origins and
Contemporary Forms” (1972) 10:4 ] Modern African Studies 503 at 516.

87 Thomson, supra note 56 at 19.

88 Amin, supra note 86 at 518.

8 Ibid at 519.

0 Ibid at 520.

L Walter Rodney, How Europe Underdeveloped Afiica (Washington, DC: Howard University
Press, 1982) at 234-35.

92 Ibid at 232-33.

93 Thomson, supra note 56 at 20.
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multiple landlocked countries which today suffer from increased
impoverishment and dependency.”* Additionally, social services, health care,
communications and transportation infrastructure were only developed to the
extent that it served colonial interests.”> Such services were preferably given to
white Europeans living in Africa’® or to regions that created a large amount of
wealth through cash crops for colonizers.”” Roads and railways were
constructed to bring extracted resources to the sea, not to connect Africans with
each other.”® Banks built in Africa did little local lending, and insurance
companies served the interests of white settlers.”” Even colonial school systems
were built with the purpose of training Africans to work within and perpetuate
the colonial administration.!? The above is not to suggest that Africa desired or
needed European social services or economic systems, but to demonstrate how
any apparent growth during colonialism was purposefully taken without an eye
to development.!°!

The negative impact of structural adjustment programs (“SAPs”) on
poverty after African independence is also relevant. Introduced by the
International Monetary Fund (“IMF”) and the World Bank, SAPs were loan
programs with strings attached, requiring borrowing countries to liberalize their
economies and public policies in an attempt to trigger economic growth.!%? The
results were mixed but largely poor. As many countries continued their
economic decline, the SAPs’ strategies focused on increasing primary-goods
exports, thus perpetuating the core-periphery dependency and failing to develop
a stronger, more diverse economy.!?> SAPs also worsened poverty by forcing
states to curtail government spending, resulting in increased unemployment and
reduced expenditure on public services.!® Spending on health care, education,

%4 leuan LI Griffiths, The Afiican Inheritance (London, UK: Routledge, 1995) at 100-01.
%5 Rodney, supra note 91 at 206-09.

% Ibid at 206-07.

7 Ibid at 208.

8 Ibid at 209.

9 Ibid at 210.

100 1hid at 240.

101 1hid at 234.

102 Thomson, supra note 56 at 199-200.
103 1hid at 199.

104 1hid at 200-01.
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and state food subsidies were often significantly reduced, resulting in services
that had once been free—for instance, primary schools—becoming too costly
for many, especially the poor, to access.!?’ Evidently, the combined effect of
colonialism and the subsequent SAPs have reduced many persons’ abilities to
purchase, and the state’s ability to finance, water security.

c.  Environmental and Population Factors

Although Africa is home to many diverse climates and biomes with unique
environmental challenges, there are a few environmental causes that reduce
water quality and access, and thus water security, throughout much of SSA. For
one, untreated wastewater, nutrient loadings from agricultural runoff, and other
pollutants can seriously impact water quality.!% Also, water access is
increasingly pressured by climate change as the severity and frequency of
weather events, such as flooding and drought, worsen.!’” Annual precipitation
amounts have decreased in many areas of Africa; for instance, the seasonal
rainfall over eastern Africa has declined, as has summer monsoon precipitation
over much of the Great Horn of Africa.!®® Southern Africa has been largely
drying, a trend associated with the warming of the surface of the Indian
Ocean.!” In addition, precipitation patterns have become less predictable, as
seasonal rainfall onset and duration, frequency of dry spells, and rainfall
intensity have changed.''® With climate change, a future decrease in water
abundance is predicted, and areas already suffering from lessened rainfall may
experience reduced available groundwater.!'!!

One example of serious water insecurity resulting from environmental
factors can be found at Lake Chad, which normally provides freshwater to over
40 million people in Cameroon, the Central African Republic, Chad, Niger, and

105 Ibid.

106 UN-Water, Water Report 2019, supra note 9 at 15.

197 1bid at 15-17.

108 Intergovernmental Panel on Climate Change, supra note 6 at 1209.
199 Ibid.

10 1pid.

11 1bid at 1217.
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Nigeria.!'? Over the last half century, due to a combination of variations in
rainfall and agricultural and urban runoff, the surface of the lake has shrunk by
nearly 90%, resulting in a humanitarian crisis in 2018.!!'3 The Nile Basin region
is also expected to be particularly vulnerable to climate change: around 98% of
Egypt’s freshwater comes from the Nile, as the country receives practically no
rainfall.''* Many states in that region have some of the highest rates of poverty
and population growth—a dangerous combination for areas already
experiencing water stress or scarcity.!!?

The tools at the state’s disposal to respond to climate change and other
environmental factors are the institutions inherited from colonialism, and these
institutions are often a barrier to effective environmental adaptation. Domestic
obstacles such as water pollution or population growth are not unique to SSA,
but “are particularly profound as they interact with the historic patterns and
external forces which are largely outside the control of African nations.”!!® As
explained above, weak or ineffective political institutions were inherited from
colonialism and they may reduce the ability or willingness of the state to
respond to environmental stressors. Most countries have enough water to meet
their needs, but the problem is often mismanagement of water resources by
institutions—actual absolute water scarcity is exceptional.!!” Poverty, another
inheritance, is a barrier to adaptation, as solutions to increase water security
often require a large up-front financial investment.'!® Poor countries lack the
financial resources to reduce climate change risks at the large scale required.'"®
The inheritances from colonialism continue to create inequity in water security,
worsened by the increasing effects of climate change.
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19 UNDP, Report 2006, supra note 23 at 134,



Vol. 41 Windsor Review of Legal and Social Issues 121

IV.  RECENT LEGAL RESPONSES

Inadequate infrastructure, poverty, environmental and population factors are
some of the immediate causes of water insecurity, but to truly combat water
insecurity requires an understanding of the root causes—that is, the colonial
institutional inheritance. Society changes when repetitive behaviours change,
generally after state officials create new rules concerning these behaviours,!'?°
and individuals choose to follow these sanctioned norms'?! or follow the
repetitive patterns of behaviour of others.!?? Without fundamental changes to
Africa’s institutions, the continent risks remaining dependent on the West in a
form of neo-colonialism.!?* Improving access to water supply and sanitation
services, vital components of water security, are necessary to address existing
social and economic inequities.!?* Various legal measures have been put in place
in an attempt to increase water security and some of those responses are
considered below.

a. A Human Right to Water in International Law

The conceptualisation of water as a human right cannot be taken for granted, as
this is not the only way that water has been conceived internationally.!?®> The
commodity approach, which conceived of water as an economic good,
dominated starting in the 1980s.!26 This approach supported the interests of the
World Bank, the IMF, and multinational water companies.'?’” Water would be
priced on the open market, and water resources would be privately owned.!?® In
2000, the World Water Forum, attended by UN officials and government
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representatives, continued to support the commodity approach.'?® Convened by
leading for-profit water corporations and other business lobbyists, including the
World Bank and Global Water Partnership, the conference confirmed that water
would be recognised as a need rather than as a universal human right.'*° As a
result, the private sector would have the responsibility of providing access to
water on a for-profit basis.!3!

Various conceptualisations of water contrast with the “water as an
economic good” approach. Public approaches promote public ownership and
government control of water resources; community or local approaches support
the role of local governments, non-government organisations, and indigenous
peoples in managing sustainable water use; and a social or human rights
approach emphasizes the need for universal access to sufficient water as the
priority.!3? Environmental thinker and activist Vandana Shiva emphasizes the
role of ecology over that of markets, arguing that water rights are natural rights,
having evolved “out of a given ecological context of human existence.”!?
According to Shiva, water should be considered “a commons”!3* because it is
necessary for life, and because ‘“sustainability and equitable allocation
depend[s] on cooperation among community members.”!3?

Until very recently, a right to water had not been explicitly recognized by
the UN. Earlier conventions such as the Convention on the Elimination of All
Forms of Discrimination against Women'3® and the Convention on the Rights of
the Child"®" asserted the right under certain circumstances. Although a right to
water is not stated outright within any of the documents under the International
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Bill of Human Rights,'3® the UN Committee on Economic, Social and Cultural
Rights (“the Committee”) adopted General Comment No 15 in 2003, which
provided that a right to water is inherent in the rights to adequate standards of
living, to the highest attainable standard of health, to adequate housing and
adequate food, and to life and human dignity.!** While not legally binding, such
comments can be very persuasive when the Committee interprets the
International Covenant on Economic, Social, and Cultural Rights'*
(“ICESCR”) concerning its enforcement and the realisation of its rights.!!

In drafting the General Comment No 15, the content of the right to water
was at issue.!*? The Committee recognised water as a common and public good,
but agreed on a relatively narrow definition, with the focus on water for personal
and domestic uses.!* The right included five key elements of water: sufficient
quantity for personal and domestic needs, adequate quality, physical
accessibility, equality and non-discrimination in access, and affordability.!4*
Declining to state that water should be free was in line with a middling approach
taken to most other economic and social rights by the Committee.!** Its narrow
and explicit nature was intended to encourage states to accept and implement
the right.!*® As such, the right to water was limited, providing minimum
protection for basic human needs, and it was thus relative to what was
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considered necessary for an adequate standard of life, rather than being an
absolute right.!'4’

Since July 2010, the human right to water and sanitation has been
explicitly included within the content of a resolution—Resolution 64/292—
which recognizes how essential a role water plays to the realisation of all human
rights.!*® In September 2010, the Human Rights Council also passed its own
Resolution 15/9, which states that the human right to safe drinking water and
sanitation is “derived from the right to an adequate standard of living and
inextricably related to the right to the highest attainable standard of physical and
mental health, as well as the right to life and human dignity.”!** Although
neither of these resolutions is legally binding, their existence supports a trend in
the international legal community towards acceptance of the human right to
water. !0

However, after Resolution 64/292 was passed, the international
community remained uncertain about the normative status and content of the
right to water and whether the resolution created clear legal obligations.!>! This
was especially so considering the lack of a dedicated treaty instrument or further
support for the right through customary international law.!>? Recognition of the
right under customary international law could allow states who had not ratified
the ICESCR to be bound by the right.!>* Some argue that even today, the
situation internationally is one of legal uncertainty and unpredictability as the
“specific content and meaning of the right to water under international law
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continue to be rather abstract and unclear, especially in relation to the type and
extent of the obligations emerging from the right.”!>*

Fortunately, developments since Resolution 64/292 was passed have
further affirmed a human right to water. One such development is the 2030
Agenda for Sustainable Development by the General Assembly, which includes
a right to water and sanitation as a goal.!>® In addition, the UN established a
Special Rapporteur on the Human Rights to Safe Drinking Water and Sanitation
to examine issues around water and sanitation and to provide recommendations
to governments, the UN, and other stakeholders.'*® A statement issued by the
Special Rapporteur emphasised the importance of accountability of states and
non-state actors, transparency of information by accountable actors, and
enforceability in fulfilling the human rights to water and sanitation.!>” Multiple
obligations upon states, for example, could flow from the human right to water,
such as the adoption and implementation of legislation to ensure the right is
realised.!>® Overall, a human right to water has many strengths: it allows law to
focus on vulnerable populations with the greatest need, it is empowering and
provides an entitlement for everyone, and it is enforceable through the UN
human rights system.'*®
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b.  Right to Water within the African Charter

Although the African Charter on Human and Peoples’ Rights'®® (“African
Charter”) does not explicitly guarantee a right to water, the African
Commission on Human and Peoples’ Rights (“African Commission”) has
implied the existence of the right from other explicit rights since 2010 through
61 including as part of the rights to dignity, health, and a healthy
environment.'®? Other African human rights instruments, such as the Afiican
Charter on the Rights and Welfare of the Child,'S* provide for the right but only
under a limited basis, and often lack important specifics such as what quantity

case law,!

of water is required for beneficiaries in order to satisfy the right.!¢*

The utility of the African Charter in increasing access to water and
sanitation appears to be controversial. On the one hand, the African Charter may
represent “a significantly new and challenging normative framework for the
implementation of economic, social, and cultural rights”'®> compared to the
previous international rights instruments of Europe and the Americas.!®® In
particular, the Preamble recognises that economic, social, and cultural rights are
necessary for the realisation of civil and political rights,'¢” suggesting that both
classes of rights are interrelated, and also possibly that economic, social, and
cultural rights take priority.!%® The African Charter treats both classes of rights
within an interdependent framework under the same text,'% which may allow
the African Commission to see “human rights as an interconnected set of
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obligations.”!”? Therefore, even if specific social or economic rights are lacking
under the African Charter, the African Commission can utilise its imagination
and political will to interpret and implement non-explicit rights.!”! For example,
in a case involving Zaire (now the Democratic Republic of the Congo), the
African Commission found that “[t]he failure of the government to provide
basic services necessary for a minimum standard of health, such as safe drinking
water ... constitutes a violation of Article 16 [the right to health].”!” In addition,
certain rights underlie all rights within the African Charter, including dignity
and the prohibition against discrimination.!” This breaks down artificial
barriers between rights and creates unique possibilities for implementing
rights,!”* such as a right to water.

On the other hand, it is also arguable that the African Charter offers poor
support for a right to water. Without an explicit guarantee, the African
Commission has failed to provide the normative basis and content of the right
to water and has “grounded the human right to water on a narrowly defined and
usually shifting legal basis.”!”> Justiciability and enforcement of the
socioeconomic rights, such as those relating to health, is generally minor in
comparison to that of the enshrined political and civil rights, and there are
relatively few socioeconomic rights provided for within the Afiican Charter.!’®
Unfortunately, the African Commission has evaded declaring an independent
right to water, despite prime cases in which to do so, and has treated the right as
an auxiliary right that may be raised only where it can be linked to a violated
explicit right.!”” Outside of the African Commission’s underutilised initiative,
the usefulness of mechanisms within the African Charter relies on state and
non-state parties to act, and states may choose not to participate or report despite
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their obligations.!” In addition, in light of the transboundary nature of water,
the question remains as to whether states can be held responsible for violations
or for the realisation of other states’ right to water as interpreted under the
African Charter.'” Tt is arguable that such a duty may exist if the Afiican
Charter is interpreted in the context of the ICESCR.!%°

c.  Right to Water within African Constitutions and Legislation

A right to water had been recognized by many African states before it was
recognized internationally or within the African Charter. Of 39 African
countries surveyed in 2015, 29 have included a human right to water, and 25
have included a right to sanitation, in either their constitutions or legislations. '8!
For instance, the Constitution of the Republic of Uganda, 1995 states that “all
Ugandans enjoy rights and opportunities and access to ... clean and safe
water”!®? and that the “[s]tate shall take all practical measures to promote a good
water management system at all levels.”!3 This puts a clear onus on the
government to act within “practical” bounds.

One positive aspect of constitutionalizing a right to water is that
constitutions generally supersede all other laws in the state and they create
obligations upon the states towards their citizens, so that citizens may directly
rely on explicitly-stated rights for redress when there have been violations by
the state.!®* A constitutional, or even legislative, right to water may not
guarantee water security, but it can be a powerful tool to help transform past
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colonial injustices.!®> However, even apparently explicit constitutional rights
may be at the mercy of strict judicial interpretation. 3¢

One difficulty with implementing a right to water lies in the distinction
between positive and negative rights. A positive right puts an obligation on the
state to act in order to fulfill a right, while a negative right only requires non-
interference by the state towards expressions of that right.'®” Of course,
implementing a positive right to water is easier said than done. It requires
“allocation of resources, reference to the right in the legal system, enabling local
authorities, and political will.”!®¥ Also, judicial interpretations of constitutional
rights may be less favourable to social rights that require greater intervention,
while more generous towards negative rights.!®® If that is the case in SSA, it is
arguable that states should therefore focus on negative rights.!”® Then again,
considering that the hope in constitutionalising a right is to change institutions
and leave the colonial inheritance behind, in the African context, positive rights
may be more ideal for water security.

Depending on how the water right is framed—as either a positive or
negative right— different obligations may result. Obligations to respect the right
to water (a negative right) require the state not to interfere with the right; this
may include refraining from polluting the water, from otherwise decreasing its
quality, or from decreasing its quantity by reallocating water resources in a way
that denies access.!”! In contrast, obligations to protect the right to water impose
a positive obligation. Through legislation and regulation, states should prevent
third parties from infringing the right, for example, by preventing private parties

from extracting large amounts of the water,'”? or from polluting water
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sources.!” In addition, obligations to fulfill the right to water create another
positive obligation upon the state, by ensuring that people can enjoy this right.!**
States must properly and equitably allocate water resources, such as by
installing the necessary infrastructure and considering accessibility and
affordability.!®?

South Africa has expressly constitutionalised the right to water within the
Constitution of the Republic of South Africa, 1996.'°° The country has dealt with
serious water problems for two main reasons: water scarcity and the legacy of
apartheid.!®” During apartheid, water access and use was linked to land
ownership, which in turn was legislatively restricted to white persons, resulting
in inequalities in access to water.!”® This uneven distribution marked South
Africa’s colonial legacy.!”® While the constitutional right does not put an
absolute obligation on the state to provide a minimum amount of water, it does
require the state to act reasonably with its resources.??° It has, also, provided a
space for legislation and policies to build upon this constitutional right, as is
explained in the next section. That said, South Africa’s current reality, including
challenges in water management and a water deficit,?! demonstrates that a
constitutional right with supporting legislation and policy is not a cure-all to
water insecurity.

Nevertheless, this constitutional right has had positive results for water
access within South Africa’s jurisprudence. For example, the High Court found
a breach of the constitutional duty and granted interim relief in Residents of Bon
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Vista Mansions v Southern Metropolitan Local Council*** In this case, a local

council had disconnected the water supply to residents, and the High Court
reasoned that the right of existing access to water was violated by understanding
the duty in the same way as duties under the ICESCR.?% Also, in City of Cape
Town v Striimpher,*®* the Supreme Court of Appeal of South Africa held that
the municipality could not shut off water service to the respondent, who was
behind on payments, due to constitutional and statutory provisions.’?

Although a right to water could be read into existing rights within a
constitution, this generally requires a court process with no guarantee of
success.?% A Zambian case provides one example where the court successfully
read a right to water into its constitution.?°” Residents of a town had been relying
on a nearby stream as their water source, but a mining company had polluted
the stream, resulting in illness among the people.?”® In Nyasulu v Konkola
Copper Mines Plc,*® the court held that the company had violated Zambia’s
environmental legislation and had denied the residents their constitutional “right
to life”.21

d.  Water Management Legislation

Legislation aimed at ensuring adequate quality and quantity of water could be
helpful where the problem is not absolute water scarcity, but water
mismanagement. However, effective legislation requires strong and accountable
institutions. For instance, Nigeria established multiple River Basin
Development Agencies through the River Basins Development Authorities
Decree of 1976 (“Decree”), with the goal of integrating control of water
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resources to improve supplies for agricultural, industrial and domestic
purposes.’!! Unfortunately, the country’s institutions have not provided the
proper support to implement this integrated water management approach;
political and economic instability, poor funding, manpower problems and
project underutilization, and corruption are some of the relevant institutional
barriers.?!? The River Basin Development Agencies may have domain over
ecological issues, but they lack the necessary enforcement power.?!3

South Africa is a prime case study for demonstrating how well-intentioned
water management legislation conflicts with institutional realities. To
implement the country’s constitutional right to water, the government adopted
a policy with three objectives: “equitable access to water, sustainable use of
water, and efficient and effective water use,”?'* and issued multiple pieces of
legislation to implement these objectives.?!> The legislation aimed to improve
water quality, water access, water allocation, basic sanitation, and health and
hygiene.?!® South Africa decided to provide water at subsidized or no cost and
implemented consumption-based water billing; created policies setting a
minimum daily per capita amount of water for all, and a maximum distance for
water access from a person’s home; and developed departments to inspect the
success of these polices.?!” These did result in significant changes: increased
water access and sanitation facilities for millions.?!®

Despite these improvements, especially in the rural sector, many
apartheid-era patterns of inequality, inefficiency, and inadequacy in access to
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water persist.?!” While inadequate rainfall and aquifers certainly play a part,?2°
institutional dynamics resulting from apartheid-era legislation have left a lasting
mark. For example, the Native Land Act (1913) entrenched the segregation of
water access along racial lines by severely restricting the property rights of black
South Africans.??! Progress in rectifying the inequitable distribution of access
to water has slowed and there are still too many poor South Africans without
access to water.”?? Some reasons include ill-defined responsibilities and
institutional roles in the water sector;??3 a lack of financial, capacity, skills and
expertise resources to implement well-meaning strategies;*** a lack of water
management infrastructure, particularly in rural areas;??> and poor coordination
or even conflicting approaches towards improving water quality.??® Considering
that segregation had been the norm for longer than the modern state of South
Africa has existed, it is no surprise that institutional legacies including
inadequate infrastructure and capacities and political mismanagement continue
to hamper progress on water security.

e.  River Basin Organisation Agreements®*’

The above example of Nigeria’s Decree concerned the river basin within
Nigeria’s boundaries. In contrast, international river basin organisations
(“RBOs”) harness the capacities of multiple states under the support of
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international water law.??® They are “institutionalized forms of cooperation that
are based on binding international agreements covering the geographically
defined area of international river or lake basins characterized by principles,
norms, rules and governance mechanisms.”??° RBOs became especially
common in Africa after the end of the colonial period.?*® This type of
management requires strong capacities and abilities to negotiate various
interests and priorities of the multiple parties reliant upon a particular river
basin.?3! Success has been mixed: some RBOs seemingly lead to cooperation
and conflict reduction, while others faltered due to a lack of institutional
capacity and political commitment.?32

One example includes the Orange-Sengu River Commission
(“ORASECOM”), established by Agreement?** in 2000 by four states sharing
the water’s boundaries—Lesotho, South Africa, Namibia, and Botswana—to
mutually address the development, use, and conservation of the system.?3
ORASECOM has improved knowledge about environmental problems related
to the basin through reports and analyses, and has more directly addressed issues
by conducting surveys, creating programs, and formulating guidelines.?*
However, while ORASECOM has had some success in environmental
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protection, “it has not made any significant contributions to improving the
livelihoods of the basin riparians.”?3¢

Another example is the Permanent Okavango River Basin Water
Commission (“OKACOM?”), whose basin it concerns is shared by Angola,
Botswana, Namibia, and Zimbabwe.?*’ It was established in 2004 with the
Agreement on the Permanent Okavango River Basin Commission,?*® similar to
the purpose of ORASECOM.?*° Although it has contributed knowledge about
the river basin and the impacts of development, it has had less success with
environmental protection, and has not made contributions toward the
livelihoods of people reliant upon the basin.?*® While OKACOM established a
protocol to address the impact of unpredicted floods on agriculture and
sanitation, implementation has been a failure due to a lack of human resources,
technical staff, and measuring stations.?4!

JA Nationalisation of Water Services

Some legislation may help states regain control over their water resources. Due
to pressure from the World Bank and the IMF, the apartheid government of
South Africa had privatised its water delivery and sanitation services.?** This
trend was reversed by the post-apartheid government through the National
Water Act*® with the aim to address inequalities in water access and the
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country’s overall water stress.>** The legislation made two significant changes.
It abolished the distinction between private and public water, recognizing that
water belongs to all the South African people by making the government the
public trustee of the nation’s water.?** It also replaced exclusive rights of water
use with water allowances to be granted with discretion by government
authorities.?*® This reflects the rights concerning water within the Constitution
of the Republic of South Africa, 1996: everyone has the right to have access to
sufficient food and water, and the state must take reasonable steps within its
available resources to realise that right.>*’ Nationalisation may promote better
regulated and more accountable water services,?*® particularly where there is a
constitutional right to water, as there is in South Africa.

This shift in the understanding of a right to water and the relationship
between water and people is an example of a state purposefully rejecting part of
its colonial inheritance. The change in the repetitive patterns of behaviour can
be observed in the differential treatment of water in post-apartheid South Africa.
The previous civil law tradition, inherited from Dutch colonizers, understood
ownership as “the most comprehensive real right ... [and] the origin or source
of all limited real rights.”?* This tradition considers ownership to be the most
desirable and natural land right, while other rights are less valuable.?*° However,
considering the inequitable balance in land ownership due to apartheid, and the
limited water resources available, a more realistic and appreciative
understanding of other land rights was required.?*! The emphasis changed from
“ownership” to “rights in property”, with the constitutional property
understanding that rights to water belong to everyone, but only to the extent of
sufficient use of available resources.?>? This example shows that understanding
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water not as an object to be privately owned and controlled for personal use, but
as a resource which all people require for life, can shift the paradigm of
understanding water insecurity and also create new rights-based legal recourses
for a population.

g.  State Policy Solutions

While not a legal measure per se, policy and legislative measures are highly
interrelated. Changes in policy are reflected in changes in legislation. For
example, the transformation to post-apartheid water law reform reflected the
changing socio-economic and political landscape of South Africa and the goals
and philosophy of equity and economic development behind modern water
policy.?>* Therefore, a few examples are relevant for demonstrating how state
policy in practice can improve water security.

Ethiopia experienced significant improvements between 1990 and 2012
in drinking water supply, sanitation, and reducing open defecation, due to a
successful national strategy that mobilized multiple institutions.?>* The World
Health Organisation (“WHO”) identified three key elements to this success:
strong political will and commitment to increasing sanitation coverage through
its policy, programs, and plans; human resources and education institutions to
implement these programs, educate, and change behaviours; and an accepted
financing plan and budget for these programs.>®> The government has
implemented various programs, including their Health Extension Program,
National Hygiene and Sanitation Strategy, a national step-by-step protocol and
Sanitation Action Plan, and the subsequent One Wash National Program.?>¢ It
also used its educational institutions to teach communities about sanitation to
create positive cultural change, and the government provides university
education in fields of sanitation and public health and water.>>” WHO further
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found in 2014 that Ethiopia had performed a national assessment for sanitation
relatively recently (in the past two to four years) which had involved between
six to nine ministries or national institutions.>>® Ethiopia’s situation is thus a
prime example of good governance and public participation in combatting water
insecurity, two important factors which are discussed below. Rwanda had
similar success increasing access to improved sanitation and nearly eliminating
open defecation through its own strategic plan, allocating over 4% of its national
budget towards water, sanitation, and hygiene.?’

V. FUTURE LEGAL SOLUTIONS

The foregoing describes only a few of the responses that have been implemented
in an attempt to improve water security. Creating innovative and effective legal
solutions is not a simple process—it requires consideration of many factors.
Security is best achieved through development,®® so it is important to
understand the proper approach to development when crafting legal solutions.
The following considers the proper components of a response to water
insecurity within the framework of law and development.

As considered above, poverty is part of Africa’s colonial inheritance.
Therefore, one aspect of development is the eradication of poverty. A proper
solution to water insecurity should be careful not to address one type of poverty
at the expense of another, as different forms of poverty are interconnected.
Poverty from a human development perspective considers not only income and
material wealth, but also human poverty: the denial of choices and opportunities
for one to lead a good life and “enjoy a decent standard of living, freedom,
dignity, self esteem and the respect of others.”?%! In the water insecurity context,
both income and human poverty must be addressed. Income poverty reduces
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one’s ability to purchase clean and safe water,?6? which leads to human poverty,
as choices are reduced and one’s standard of living falls. Human poverty
reduces one’s choices in accessing water, which leads to income poverty. For
instance, African women or girls often spend inordinate amounts of time
obtaining clean water, time which could be spent earning income or attending
school.?6?

In addition, the solution to reduce water insecurity and thus facilitate
development must be by way of law,?* with the goal to change current
institutions. Constructing the issue of water insecurity as merely a physical
problem is both overly deterministic and unrealistic, because understanding the
issue as a lack of rainfall for an increasing population, for example, tells only
one piece of a complex and historic story. Instead, the main problem is the
repetitive patterns of behaviour—the institutions—that were inherited through
colonialism and have led to water insecurity today.?®> Fortunately, this means
that water insecurity has the potential to be rectified, whereas geography and
climate may not be so malleable. Lawmakers are in the best position to change
the received colonial legal order and create better institutions, through changing
the behaviour of those in society.?®® Therefore, to effectively combat water
insecurity, the law must not be used to merely reproduce the status quo.

The theory of legal instrumentalism provides that law may be used as an
instrument for social change?¢’—in this case, as a means to change institutions,
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and thus to improve water security. An instrumentalist view challenges the legal
status quo—the rule of law as it stands.?%® It can be contrasted with a formalist
view of the law, which assumes that the law is rational and internally
consistent.2®? Instead, instrumentalism accepts that law is created by people, and
there is no pre-determined set of logically-structured legal rules.?’® The focus
should be on the results the law achieves,?’! by commanding, prohibiting, or
permitting specific behaviours that may have desirable indirect effects.?’? In
sum, “a law works if it induces the behaviours it prescribes, and if those
behaviours help to ameliorate the targeted social problem.”?”3

Instrumentalism is highly relevant in the African context. As laws were
inherited from colonialism, the idea that the rule of law somehow represents
African values and priorities is highly flawed.?”* To shake off the colonial
inheritance of Eurocentric law thus requires an instrumentalist approach.?’> If
we accept that the law can be used as a tool to problem-solve and create social
change,?’ rather than to further entrench the inherited institutions that led to the
problem of water security, we will be one step closer to building legal solutions.

Furthermore, legal solutions should be developed within the context of the
particular time and place in which they will be applied, with analysis and
empirical research?’’ relevant to that region, rather than being blindly
transplanted from one state to another.?’® Solutions must prescribe behaviours
appropriate to that region and they must be able to induce that behavior through
sanctions or rewards.?’” Increasing water security in Africa would thus be best

268 Ibid at 133.

269 Ibid at 144.

270 Ibid at 142.

27! Ibid at 143.

272 Seidman, “Instrumentalism 2.0”, supra note 21 at 104, 107.

273 Ibid at 99, citing John Griffiths, “Is Law Important?” (1979) 54 NYUL Rev 339.

274 Paul D Ocheje, “Creating an anti-corruption norm in Africa: Critical reflections on legal
instrumentalization for development” (2017) 10:2 L & Development Rev 477 at 480—81.
275 Ibid at 481.

276 Ibid at 479.

277 See Part IV-d, above, for more on this topic and a brief example of how legal obligations,
institutional capacity, and limited resources interact.

278 Seidman, “The Fatal Race”, supra note 60 at 79-80.

27 Ibid at 81.



Vol. 41 Windsor Review of Legal and Social Issues 141

facilitated through the philosophy of “African solutions to African problems,”
which has become a common mantra for Africa policy-makers but has its ties
to pre-independence Pan-African movements.?*° The aim is to enhance Africa’s
capacity and self-determination and to realize African solutions in African
states.?8! Using this philosophy will help ensure that solutions are relevant and
developed within the proper legal and societal context to be effective. Such
solutions would also likely be highly anti-colonial, as the inherited colonial
institutions had not been developed with an African context or interest in mind.

Finally, any sustainable and legitimate solution will require public
participation and good governance on the part of the state. These measures
would include African interests in the solution and further reject the inherited
colonial order. Meaningful public participation and engagement should help
ensure that those from different segments of society, especially the rural and
urban poor, have their concerns addressed.’®® Good governance requires
“accountability, transparency, legitimacy, public participation, justice and
efficiency,”® and good water governance should thus “promote effective
policy implementation along with sanctions against poor performance, illegal
acts and abuses of power.”?®* Such governance would require an adaptive
system in place to effectively monitor the legal solution to determine whether it
is having the proper effect, or whether changes should be made. Currently,
although many African countries have policies in place to help vulnerable
segments of their population, less than 40% of countries have monitoring
progress to track access and service provision for sanitation and drinking
water, 8’

For these reasons, it is difficult to propose an innovative solution for all
of SSA. A proper legal solution must be cognizant of both human and income
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poverty; it must work to strengthen the institutions inherited from colonialism;
it must prescribe appropriate behaviours; and it hinges on meaningful public
engagement by a state committed to good governance. All of these factors must
be considered within the specific context of the state or region within which the
solution is being developed. One solution that aims to provide clean and safe
water to rural communities through a specific infrastructure or policy program
may not work in all states, taking into account each state’s economic and
political inheritances and the specific environmental challenges being faced.
Further research is needed from within African states.

The above legal responses can be analysed for the extent that they contain
the components of an effective solution. Few of the responses consider the
eradication of poverty as part of their strategy to increase water security. For
instance, a right to water, in and of itself, does not restructure the inherited
dependant economy of Africa that has perpetuated poverty post-colonialism.
However, state policy and legislative solutions can address poverty indirectly
by harnessing the power of a right to water to actively ensure marginalised
groups have equal access to water infrastructure. The nationalisation of water
services is another method for states to address poverty by taking control of
access to water out of the hands of the private market. Of course, this requires
strong political institutions to implement the right for the people.

Good governance and public participation, particularly when performed
with an eye for context, have an important role to play in crafting effective
national responses. Legislative responses, including the nationalisation of water,
require good governance in implementation and public participation in creation,
in order to be relevant to the various needs of marginalised groups. Ethiopia
crafted a strong solution by working directly with communities, harnessing its
educational institutions to create change in the repetitive patterns of behaviour
of'its people. Public engagement may be stronger on a local level, in comparison
to the international level, where the global community has long debated the
precise meaning and obligations of a right to water.

This also ties into the need for a solution to be highly contextual. For
instance, a human right to water in international law, in comparison to the right
within a specific state’s constitution, is likely much further removed from the
realities of that state. Legislative and policy responses also have the opportunity
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to be highly contextual, created within a specific time and space to address an
issue—and good governance and public participation create a space for the
contextual milieu to be brought to the fore.

Finally, some of the above responses try to use law as a means to change
institutions. South Africa provided a strong example of this, through its
constitutional right to water, its nationalisation of water, and its legislation. The
post-apartheid state has actively taken multiple and intersecting measures to
reduce the impact of colonial institutions and create more equitable access to
water security. While not as strong a case, it could also be argued that RBOs
attempt to change institutions by creating new institutions that encourage
international action to protect river and lake basins through the repetitive
patterns of behaviour of sharing knowledge or conducting surveys. In addition,
rights to water—international, constitutional, or implied within the African
Charter—may encourage states or judiciaries to change national legislation, and
the changes in repetitive patterns of behaviour that result, to be in compliance
with these rights.

VI. CONCLUSION

The above analysis of the various responses already taken, and their use of some
of the proposed components to an effective legal solution, shows that no single
legal response can completely address the varied colonial inheritances of
African states. These include the social, political, and economic institutions that
were formed during colonialism, and have lead to inadequate infrastructure,
poverty, and the inability to respond to population and environmental factors
that stress water security. The problem is simply too large and complex for an
easy fix. However, using the law in multiple forms, as South Africa has done,
can strengthen a state’s ability to change institutions for the better.

This article has demonstrated the social problem of water insecurity in
SSA, connecting its disproportionate impact upon SSA to its colonial
inheritance. In doing so, I surveyed the legal solutions which have already been
used, their strengths and/or weaknesses, and, flowing from this, offered a
discussion of the necessary components required for building a proper legal
solution. Such a solution must aim to dismantle the colonial inheritance by



144 Windsor Review of Legal and Social Issues Vol. 41

remaining relevant to African interests and being constructed by an African
population. Furthermore, as Africa is certainly not homogenous, the solution
must be crafted with a keen understanding of the particular time, place, and
people it seeks to address.

As a final note, it might sound patently unfair to put the responsibility of
fixing deeply-entrenched and ill-intended inheritances upon African states
and—by extension when considering the need for public participation—the
broader African population. Of course, there was nothing fair about colonialism,
and there continues to be nothing fair about the way it has institutionalised
dependency and poverty on a global scale. However, as the canvassed legal
responses demonstrate, African states have not been content to wait around for
Western colonial states to take responsibility for the past and continued impact
of their actions on the continent.

SSA need not be at the mercy of its colonial inheritance: it has the strength
and resources available to regain control of its environment and enhance water
security through innovative solutions, not by way of inherited law, but by law
created by Africans on their land. Inherited institutions, in contrast, do not
provide the answers to water insecurity, because the colonial imperative was not
sustainability, and the health and wellbeing of Africans was obviously not
apposite to colonialism. Going forward, SSA has an opportunity to be at the
forefront of advancing creative legal solutions to water security, while much of
the developed world lags behind in its response.



